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C'uTuit Court of the United States, Tsfmm Circuit, Dis-

trict of Montana.

REBECCA McKINNON,

Complainant, 1

vs.
I

EDNA R. WATERBURY et al.,

Defendants,
/

Caption.

Be it remembered that on the Gth day of July, 1904,

complainant filed her bill of complaint, which said bill of

complaint is entered of final record as follows, to wit

:

In the Circuit CouH of the United States, Ninth Circuity

District of Montana.

REBECCA McKINNON,

Complainant,

vs.

No.

EDNA R. WATERBURY, JOHN W.

JAMES, and H. W. RODGERS,

Defendants.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court of the

United States, Ninth Circuit, for the District of Mon-

tana;

Your orator, Rebecca McKinnon, a resident and citi-

zen of the Province of Ontario, Dominion of Canada,
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brings this, her bill of complaint against Edna R. Water-

bury, John W. James and H. W. Rodgers, all residents

and citizens of the State and District of Montana; and

thereupon,

Your orator complains and alleges, as follows:

I.

That your orator was at all of the times hereinafter

mentioned, ever since has been and is now, a resident and

citizen of the Province of Ontario, Dominion of Canada;

and that the defendants, Edna R. Waterbury, John W.

James and H. W. Rodgers and each and all of them, were

at all of the times hereinafter mentioned, ever since have

been and are now, residents and citizens of the county of

Deer Lodge, State and District of Montana, United States

of America.

That the amount involved in the controversy in this

bill stated exceeds the sum of two thousand dollars (|2,-

000), exclusive of interest and costs.

II.

That on the 23d day of March, 1900, at the county of

Deer Lodge, State of Montana, the said defendant, Edna

R. Waterbury, made, executed and delivered to complain-

ant, her certain promissoiy note in writing, bearing date

on that day, by which said defendant promised to pay to

complainant on or before one year after said March 23d,

1900, for value received, the sum of fifty-five hundred dol-

lars (.']p5,500), with interest thereon at the rate of ten pei'

cent per annum, from the date thereof until paid, interest

payable monthly in advance. That a true copy of said
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promissory note is attached hereto, marked Exhibit "A"

and made a part of this bill of complaint.

That at the same time and place as the execution of

said note aforesaid, the said defendant, Edna R. Water-

bury, to secure the payment of the principal sn^m and

interest thereon, as mentioned in said promissory note,

and according to the tenor thereof, executed under her

hand and delivered to complainant a certain mortgage,

bearing date the 23d day of March, 1900, and conditioned

for the payment of said sum of fifty-five hundred dollars

and interest thereon at the rate, and at the time and

place, and in the manner specified in said mortgage and

promissory note, and according to the conditions thereof.

That said mortgage was duly acknowledged and certi-

fied so as to entitle it to be recorded, and the same was

afterwards, to wit, on the 26th day of March, 1900, duly

recorded in the office of the county clerk and recorder of

Deer Lodge County, Montana, in Book U of Mortgages,

at page 82, That a true and correct copy of said mort-

gage is hereto annexed, marked Exhibit "B," and made a

part of this bill of complaint, to the same effect as if fully

set out herein.

That by the terms of said mortgage, the said defendant,

Edna R. Waterbury, for the purpose of security the pay-

ment of the said note, principal and interest, sold and

conveyed unto your orator under the conditions specified

in said mortgage, the following described real property,

situated in the county of Deer Lodge, State of Montana, to

wit:

Lot number sixteen (16) in block number twenty-eight
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(28). Lot number two (2) in block number forty (40).

Lots numbered one and two in block No. 55, all situated

in the town (or city) of Anaconda, county of Deer Lodge,

State of Montana. All of the said lots and blocks being

numbered according to the plat and Stirvev of the said

town of Anaconda, on file in the office of the county re-

corder of said Deer Lodge County, State of Montana,

The said mortgage provided that in case of default by

defendant Edna R. Waterbury, in the payment of said

principal sum of money or any part thereof, or in the

interest due thereon, that the complainant might enter

upon the said premises so granted, and sell and dispose of

the same and all benefit and equity of redemption of the

said defendant therein, and out of the moneys arising

from said sale to retain the principal and interest due on

the said promissory note together with the costs and

charges of foreclosure suit, including a reasonable sum as

attorney's fee, and also the amount of all such payments

of taxes, assessments, encumbrances or insurance, as may

have been made by the said complainant, with interest on

the same, rendering the overplus, if any there be, unto the

said defendant.

That the interest on said promissory note has been paid

by said defendant up to the 23d day of December, 1903,

and the said payments are endorsed on the said note.

That no part of said sum of fifty-five hundred dollars, the

principal sum mentioned in said promissory note and

mortgage, or of the interest thereon from the 28d day of

December, 1903, at the rate of ten per cent per annum,

has been paid ; and that the said sum of fifty-five hundred
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dollars, with interest thereon from the 23d day of Decem-

ber, 1903, is now wholly due and unpaid from the said

defendant, Edna R. Waterbury, to complainant.

That the said mortgage also provided that the said de-

fendant would keep the buildings, erected upon the said

premises, insured against loss or damage by fire for the

benefit of complainant, and further provided that in case

of the failure of the said defendant to so insure the said

properties, that it should be lawful for the complainant

to effect such insurance, and that the premium or prem-

iums so paid by comjilainant should be a lien on the said

mortgaged premises added to the amount secured by the

said mortgage and payable on demand, with interest at

the rate of two per cent per month on said premium pay-

ments, and to be paid out of the proceeds of the sale of

the said lands and premises, if not otherwise paid by said

defendant.

That said defendant has failed to keep the houses and

improvements situated on the said real estate above de-

scribed, insured as agreed in said mortgage, and that

complainant has been compelled to effect insurance on the

same and to pay the premiums therefor, and that the com-

plainant was compelled, for such insurance premiums, to

pay the sum of |34.50 on the 23d day of March, 1903, and

the sum of |34.50 on the 31st day of May, 1904. That ac-

cording to the terms of the said mortgage, each of the said

premium amounts so jDaid by complainant, bear interest

at the rate of two per cent per month from the date of

payment thereof. And that no part of either of the said

sums, so paid by complainant, or the interest thereon, as
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premiums aforesaid, has been paid by said defendant;

and that the whole of each of said sums with interest

thereon, are now due, owing and unpaid from said defend-

ant to complainant.

That by the provisions of said mortgage, the said de-

fendant agreed to pay a reasonahlc as attorney's fee for

the complainant's attorneys in case of the foreclosure of

said mortgage. That the said premises and real property

described in said mortgage, and by said mortgage made

security for the payment to complainant of the principal

sum with interest and costs, as above set forth, are inade-

quate and insufficient in value to discharge the said mort-

gage debt with interest; and that the proceeds which may

be realized from the sale of said mortgaged property will

be inadequate and insufficient to pay the said principal

sum and interest due upon the said note and mortgage.

That the said defendant, Edna E. Waterbury, is in pos-

session and enjoyment of the said mortgaged premises and

the whole thereof, and receiving the rents, issues and

profits therefrom. And complainant alleges, upon in-

formation and belief, that the said Edna E. Waterbury

has no property or assets other than the said mortgaged

premises with which to meet any deficiency or other de-

cree which may be entered for the payment of said prin-

cipal sum due upon said mortgage and note, with interest

and costs.

That it is necessary, in order that complainant's prin-

cipal debt due upon the said mortgage and note, with in-

terest and costs, be met and discharged, that a receiver

be appointed to take possession of the said mortgagee!
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premises and the whole thereof, and to collect and receive

the rents and profits from the said premises, and to hold

and apply the said proceeds to the payment of the decree

to be entered herein.

III.

That the defendants, John W. James and H. W. Rod-

gers, have or claim to have some interest in or lien upon

the said mortgaged premises above described, as mortgagees

or otherwise, but that the said interests or lien of the said

defendants, if any they have, have accrued long subse-

quent to the liens and interests of your orator, as above

alleged, and are subject thereto.

And, whereupon your orator prays:

First.—That this Honorable Court make and enter its

order appointing a receiver for the said mortgaged prem-

ises, with directions to take and hold possession thereof,

and to collect and receive the rents, issues and profits there-

of until the further order of this Court; and that said

order, appointing said receiver, contain the usual pro-

visions necessary to protect the said property, and the re-

ceiver's possession thereof.

Second,—That the said mortgage, so executed and de-

livered as aforesaid to your orator by the defendant, Edna

R. Waterbury, may be foreclosed; and that the usual de-

cree of foreclosure be made for the sale of the said mort-

gaged premises aforesaid, and for the payment to com-

plainant of the amount of |5,500 with interest thereon

from the 23d day of December, 1903, at the rate of ten

per cent per annum, and the sum of |34.50, as insurance

premium, with intei^est thereon at the rate of two per
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cent iwr inoiith from the 23(1 day of March, 1903, and

the sum of $34.50, paid as insurance premium, with in-

terest thereon at the rate of two per cent per month from

the 31st day of May, 1904, and for all costs of this suit and

of the said sale, including a reasonable attorney's fee, to

be fixed by this Court.

That the interests or lien of the defendants, John W.

James and R. W. Eodgers, in the said mortgaged prem-

ises, if any they have, be decreed and declared to be sub-

sequent and subject to your orator's said mortgage; and

that the s^Jd defendant, Edna E. Waterbury, and all per-

sons claiming through or under her subsequent to the

execution and recording of said mortgage, and the defend-

ants, John Y\. James and H. W. Rodgers, and all other

persons who have or claim to have any liens by mortgage,

judgment, decree or otherwise upon the said mortgaged

premises, or any part thereof, subsequent to the said mort-

gage of ji}\\v orator, either as purchasers, encumbrancers

or otherwise, may be barred and foreclosed of all equity

of redemption in the said premises.

Your orator also prays that the said decree provide that

if, upon the foreclosure and sale of the said premises and

property mortgaged to your orator, the proceeds thereof,

together vvith such sum as may be received by the re-

ceiver, shall fail to realize a sum sufiicient to discharge

the said mortgage and note, and the interest found to be

due thereon, and the costs and expenses of this action,

including a reasonable attorney's fee, that a judgment be

given and entered against the said defendant, Edna R.
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Waterbiiry, for auy deficiency there may be in the pay-

ment thereof, with right of execution.

Third.—Your orator further prays that your Honors

may grant unto your orator a writ of subpoena of the

United States of America, issued out of and under the

seal of this Honorable Court, directed to the said Edna

R. Waterbury, John W. James and H. W. Rodgers,

therein and thereby commanding the said Edna R. Water-

bury, John W. James and H. W. Rodgers, at a certain

time, under a certain penalty therein to be named, per-

sonally to be and appear before this Honorable Court,

then and there to answer (but not under oath, answer un-

der oath being hereby expressly waived), all and singular

the matters aforesaid, and to perform and abide by such

order and decree as shall be made herein, as to your Hon-

ors shall seem equitable and just.

Fourth.—Your orator prays for such further relief in

the premises as the nature and circumstances of the case

may require, and as to this Honorable Court may seem

meet and equitable.

And your orator will ever pray.

REBECCA McKINNON,

By L. O. EVANS,

Her Agent and Attorney.

W. H. TRIPPET,

Of Anaconda, Montana.

And JOHN F. FORBIS and

L. O. EVANS,

Of Butte, Montana, Solicitors and of Counsel for Com-

plainant,
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State and District of Montana,

County of SilTcr Bow,—ss.

L. O. Evans, being first duly sworn, says on oath : That

he is one of the solicitors and of counsel for the complain-

ant bringing the above-entitled bill. That the said com-

plainant is absent from the said District and State of

Montana, where affiant resides and where the above ac-

tion is brought, and for that reason is unable to person-

ally verify this bill. That affiant has read the foregoing

bill of complaint and knows the contents thereof, and the

same is true of affiant's best knowledge, information and

belief.

L. O. EVANS.

Subscribed and sworn to before me this 6th day of July,

1904.

[Seal] JOHN E. CONETTE,

Notary Public in and for Silver Bow County, Montana.

Exhibit ^^A."

|5500jOO Anaconda, Montana, March 23, 1900.

On or before one year after date, for value received,

I promise to pay to Rebecca McKinnon, or order, at

Wallaceburg, Ontaria, Canada, the sum of fifty-five hun-

dred dollars {?5500.00) w'ith interest thereon at the rate

of ten per cent (10%) per annum from the date hereof

until paid. Interest payable monthly in advance. The

said principal sum, or any part thereof, may be paid at

any time before maturity, and upon the payment of any
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portion of said principal sum, interest shall be computed

upou the balance of said principal sum.

EDNA R. WATERBURY.
"I. R. Stamps on Mortgage (2.25)/' 14694.

(Endorsed on back as follows:) Sep. 23, 1903, Interest

paid in full to Sep. 23, 1903, $192i5.70; Jan. 5, 1904, In-

terest paid in full to Oct. 23, 1903, ^^45.85; Feb. 9, 1904,

Interest paid in full to Nov. 23, 1903, 45.85; April 5, 1904,

Interest paid in full to Dec. 23, 1903, 45.85.

Exhibit ^'B."

This indenture, made the twenty-third day of March,

in the year of our Lord, One Thousand Nine Hundred,

between Edua R. \Vaterbury, unmarried, of the City

of Anaconda, Deer Lodge County, State of Montana, the

party of the first part, and Rebecca McKinnon of Wal-

laceburg, Ontaria, Dominion of Canada, the party of

the second part, Witnesseth:

That the said party of the first part for and in con-

sideration of the sum of fifty-five hundred dollars

(15500.00), lawful money of the United States, to her in

hand paid by the said party of the second part, the re-

ceipt whereof is hereby acknowledged, has granted, bar-

gained, sold and conveyed, and by these presents does

grant, bargain, sell and convey unto the said party of

the second part, and to her heirs and assigns forever,

all those certain lots, pieces and parcels of land, situ-

ated, lying and being in the City of Anaconda, County
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of Deer Lodoe, State of Montana, and particularly de-

scribed as follows, to wit:

Lot uunibered Sixteen (K;) in Block numbered tAventv-

eight (28).

Lot numbered two (2) in Block numbered Forty (40).

Lots numbered One (1) and Two (2) in Block num-

bered fifty-five (55). All situated in the town (now city)

of Anaconda, County of Deer Lodge, State of Montana,

all of the said Lots and Blocks being- numbered accord-

ing to the plat and survey of said town on file in the

ohice of the County Ilecorder of said Deer Lodge County,

to which reference is hei^eby made for further descrip-

tion of the said properties hereby conveyed.

This grant is intended as a mortgage to secure the

payment of a certain promissory note, of even date here-

with, executed and delivered by said party of the first

part to the said party of the second part, which is in

words and figures as follov>s, to wit:

15500.00. Anaconda, Mont., March 23, 1900.

On or before one year after date, for value received, I

promise to pay to Rebecca McKinnon, or order, at Wal-

laceburg, Ontario, Canada, the sum of fifty-five hundred

dollars (^500.00), with interest thereon at the rate of

ten per cent (10%) per annum from the date hereof un-

til paid. Interest payable monthly in advance. The

said x^rincipal sum, or any part thereof, may be paid at

any time before maturity, and upon the payment of any

portion of said principal sum, interest shall be com-

puted upon the balance of said principal sum.

EDNA R. WATERBURY.
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And these presents sliall be void of such payment be

made. But in case default shall be made in the pay-

ment of the said principal sum of money, or any part

thereof, as provided in said note, or if the interest that

may grow .due thereon, or any i}art thereof, shall be

due and unpaid for the space of thirty days after the

same should have been paid according to the terms of

said promissory note, then and from thenceforth it shall

be optional, the said party of the second part, her ex-

ecutors, administrators or assigns to consider the v\'hole

of said principal sum, expressed in said note, as imme-

diately due and payable, although the time expressed in

the said note, for the payment thereof, shall not have

arrived, and immediately to enter into and upon all and

singular the premises hereby granted, or intended so

to be, and to sell and dispose of the same, and ail ben-

efit and equity of redemption of the said party of the

first part, her heirs, executors, administrators, or assigns,

according to law, and out of the money arising from

said sale to retain the principal and interest which shall

then be due on said promissory note, together with the

costs and charges of foreclosure suit, including a rea-

sonable sum as attorney-s fee, and also the amounts of

all such payments of taxes, assessments, encumbrances

or insurance as may have been made by the said party

of the second part, her heirs, executors, administrators,

or assigns, by reason of the permissions hereinafter

given, with interest on the same hereinafter allowed,

rendering the overplus of the purchase money, if any

there shall be, unto the said party of the first part, her
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heirs, executors, administrators, or assigns. And the

said party of the lirst part does hereby further cove-

nant, promise and agree to and with the said party of

the second part, to pay and discharge, at maturity, all

such taxes or assessments, liens or encumbrances now

subsisting or hereafter to be laid or imposed upon said

premises, or which may be in effect a prior charge there-

upon to these presents, during the continuance hereof,

and, in default thereof, the said party of the second

part may i^ay and discharge the same, and the sum so

paid shall be repayable in the same kind of currency

or money, in which the same may have been paid, and

shall bear interest at the rate of two per cent per month

until paid, and shall be considered as secured by these

presents, and be a lien upon said premises, and shall be

deducted from the proceeds of the sale thereof above

mentioned, with interest as herein provided.

And it is also agreed by and between the parties to

these presents that the said party of the first part shall

and will, during the continuance of said indebtedness,

keep the buildings erected, or to be erected upon said

lands, above conveyed, insured against loss or damage

by fire in such company or companies as the said party

of the second part may suggest or direct, in an amount

approved by the said party of the second part, not to

'exceed the amount of said indebtedness, except at the

option of the said party of the first part, and will assign

with the proper consent of the insurers, the policy or

policies of insurance to the said party of the second part,



kebecca McKinnort, 15

or her assigns, as further security for the indebtedness

aforesaid; in default thereof it shall be lawful to the

said party of the second part to effect such insurance

as mortgagee, or otherwise, and the premium or premi-

ums, paid for effecting and continuing the same shall

be a lien on said mortgaged premises, added to the

amount secured by these presents, and payable on de-

mand, with inteiest at the rate of two per cent per

month, and to be paid out of the proceeds of the sale

of the lands and premises aforesaid, if not otherwise

paid by said party of the first part.

In witness whereof the said party of the first part

has hereunto set her hand the date and year first above

written.

EDNA R. WATERBURY.

Signed, sealed and delivered in the presence of

R. de B. SMITH.

(Revenue Stamps f2.25.)

State of Montana,

County of Deer Lodge,—^ss.

On this twenty-third day of March, in the year of our

Lord, nineteen hundred, before me, R. de B. Smith, a

notary public in and for the county of Deer Lodge, State

of Montana, personally appeared Edna R. Waterbury,

know^n to me to be the person whose name is subscribed

to the foregoing instrument, and acknowledged to me

that she executed the same.

In testimony whereof, I have hereunto set my hand
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rtiul affixed my notarial seal the day and year in this

certificate above written.

[Notarial Seal] R. de B. SMITH,

Notary Public in and for Deer Lodge County, State of

Montana.

Endorsed as filed March 20th, 1900, at fifty minutes

past eleven o'clock A. M., and recorded on Page 82 of

Book U of Mortgages, Records of Deer Lodge C<3unty,

State of Montana.

By M. MARTIN,

County Recorder.

Fees $2.25 paid.

[Endorsed] : Xo. 246. U. S. Circuit Court, Ninth Cir-

cuit, District of Montana. Rebecca McKinnon, Com-

plainant, vs. Edna R. Waterbury, John W. James and

H. V>'. Rodgers, Defendants. In Equity. Bill of Com-

plaint. Filed and Entered Jul. 6, 1904. Geo. W.

Sproule, Clerk. By F. H. Drake, Deputy.
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And thereafter, to wit, on the 6th day of July, 1904, a

subpoena in equity was duly issued herein, which

said subj)oena in equity is entered of final record as

follows, to wit:

Circuit Cotirt of the United States^ Ninth Circuit, District

of Montana.

IN EiQlUITY.

Subpoena Ad Respondendum.

The President of the United States of America, Greet-

ing, to Edna E. Waterbury, John W. James and H.

W. Kodgers, Defendant:

You are hereby commanded that you be and appear

in the said Circuit Court of the United States aforesaid,

at the courtroom in Butte on the 1st day of August,

A. D. 1904, to answer a bill of complaint exhibited

against you in said court by Rebecca McKinnon, Com-

plainant, who is a citizen of the Province of Ontaria,

Dominion of Canada, and to do and receive what the

said court shall have considered in that behalf. And

this you are not to omit, under the penalty of five thou-

sand dollars.

Witness, the Honorable MEiLVILLE W. FULLER,

Chief Justice of the United States, this Gth day of July,

in the year of our Lord one thousand nine hundred and

four, and of our independence the 129th.

GEO. W. SPROULE,
Clerk.

By Frederick H. Drake,

Deputy Clerk.
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^fomorandum Pursuant to Tlu\o 12, Supreme Court U. S.

You are hereby rev-juired to enter your appearance in

the above suit, on or before the first Monday of August

next at the clerk's office of said Court, pursuant to said

bill; otherwise the said bill will be taken pro confesso.

GEO. W. SPROULE,

Clerk.

By Frederick H. Drake,

Deputy Clerk.

W. H. TRIPPET,

J. F. FOliBIS, and

L. O. EVANS,

Solicitors for Compts., Butte, Montana.

U. S. Marshal's Office,

District of Montana.

I hereby certify that I received the within writ on the

6th day of July, 1904, and personally served the same

on the 6th day of July, 1904, by delivering to and leaving

with Edna R. Waterbury, John W. James and H. W.

Rodgers, said defendants named therein, personally, at

Anaconda, in the county of Deer Lodge, in said District,

a copy thereof, together with a copy of the complaint.

C. F. LLOYD,

U. S. Marshal.

By E. D. Elderkin,

Deputy.

Butte, July 7, 1904.
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[Endorsed]: Title of Court and Cause. Subpoena.

Filed July 7tli, 1904. Geo. W. Sproule, Clerk. By F. H.

Drake, Deputy.

And thereafter, to wit, on the 27th day of August, 1904,

the answer of defendant, Edna E. Waterbury, was

filed herein, which answer is entered of final record

as follows, to wit:

In the United States Circuit Court, Ninth Circuit, District of

Montana.

REBECCA McKINNON,
Complainant,

vs.

EDNA R. WATERBiURY, JOHN W.

JAMES and H. W. R0DGER8,

Defendants.

Answer of Edna R. Waterbury.

This defendant Edna Ri Waterbury, saving and reserv-

ing unto herself the benefit of all exceptions to the errors

and imperfections in said bill contained, for her separate

answer to so much thereof as she is advised it is neces-

sary or material for her to answer unto, does aver and

say:

First.—Defendant admits that she signed the note set

out in complainant's bill of complaint, and which said

note is marked Etxhibit "A^' and attached to the said bill

of complaint, but defendant alleges that said promissory

note was without any consideration whatever, passing
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from the said defendant to the said plaintiff, and that

the real party in interest and the person to whom said

note was in fact made, executed and delivered, and who

is now the owner of the same, is one A. C. McKinnon>

who was, at the time of the execution of said note, a

resident of the city of Anaconda, county of Deer Lodge,

and State of Montana, as will be hereinafter more fully

set out.

Second.—Defendant admits that she signed the mort-

gage referred to in said complainant's bill of complaint,

and which said mortgage is marked Exhibit "B'- and

attached to complainant's bill of complaint, but this

defendant denies that said mortgage was ever delivered

to the said complainant, and defendant alleges that

said mortgage was without considerajtion whatever, pass-

ing from said complainant to this defendant, and that

the real party in interest and the person to whom said

mortgage was in fact made and delivered, was the said

A. C. McKinnon, as will be hereinafter more fully set out.

Third.—Defendant admits that the interest on said pre-

tended promissory note has been paid to the 23d day of

December, 1903, and is endorsed on said note.

Fourth.—Defendant denies that the said $5,500.00 the

principal sum mentioned in said promissory note and

mortgage, or any part thereof, together with interest

thereon at the rate of ten per cent per annum from the

23d day of December, 1903, or any part of said interest,

still remains due and unpaid from said defendant, Edna

E. Waterbury, to the said complainant, Rebecca McKin-

non.
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Fifth.—Defendant denies that the complainant is now

or was at any other time, or at all, the lawful owner and

holder, or lawful owner or holder of said promissory

note or mortgage, or note and mortgage.

Sixth.—Defendant admits that said defendant has

failed to keep the property, house and improvements,

situated on the said real estate described in. said mort-

gage, insured as provided by the terms of said pretended

mortgage, but defendant denies that the complainant

has been compelled to pay and did pay, or has been com-

pelled to pay or did pay on the 23d day of March, 1903,

or at any other time or at all, the sum of |34.50, or any

other sum, as premiums tO' keep said property insured

against loss by fire, or for any other purpose or at all,

or that the complainant has been compelled to pay and

did pay, or has been compelled toi pay or did pay on the

day of May, 1904, or at any other time or at all,

the sum of |34.50, or any other sum, as premium to keep

said property insured against loss by fire, or for any

other purpose, or that complainant paid a total of $69.00,

as premiums to keep the said property insured against

loss by fire or any other sum or any sum at all.

Seventh.—Defendant denies that said alleged premi-

ums so alleged to have been paid by complainant is a

charge against the property described under said pre-

tended mortgage, or any part thereof.

Eighth.—Defendant denies that said property is in-

sufficient to discharge said pretended indebtedness, or

that a receiver is necessary to collect and preserve, or

to collect or preserve the rents of said property, and
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alleges itliat the major portion of said property is occu-

pied as a homestead and residence for this defendant

and members of her family residing- with her, and that

she has no other homestead or residence.

For a further defense to complainanfs bill of com-

plaint, defendant alleges:

First.—That the complainant was at the time of the

execution of said pretended note and mortgage described

in her bill of complaint and for a long time prior thereto,

and now is, and was at all the times herein mentioned,

a resident and citizen of Wallaceburg, Proyince of On-

tario, Dominion of Canada.

Second.—That one A. C. McKinnon was at the time of

the execution of said pretended note and mortgage, and

had been for a long time prior thereto, and was at all

the times after the execution of said jyretended note

and mortgage, up to about day of May, 1903, a resi-

dent of and citizen of the county of Deer Lodge, and

State of Montana.

Third.—Defendant alleges that the consideration of

said pretended note and mortgage, to wit, $5,500.00, the

principal sum mentioned in said pretended note and

mortgage, was the money and personal property of the

said A. C. McKinnon, and was advanced and loaned by

the said A. C. McKinnon, to this defendant upon his

own account, and that the said complainant at the time

of the execution of said pretended note and mortgage,

had no interest therein whatsoever, nor has she at any

time since acquired, nor has she now, any interest there-
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in, neither was said note and mortgage, or note or mort-

gage ever delivered to tlie said complainant, and the

said A. C. McKinnon was not then, neither has he since

said execution, been acting as the agent or on behalf of

said complainant, but was then acting, and at all times

acting, in his own behalf.

Fourth.—Defendant alleges that said loan for which

said pretended note and mortgage was executed, was

made by the said A. C McKinnon, for his own use, bene-

fit and profit.

Fifth.—Defendant alleges that the said A. C. Mc-

Kinnon procured the said pretended note and mortgage

to be executed in the name of the said Rebecca Mc-

Kinnon, a nonresident of the State of Montana, for the

purpose of defrauding the revenues of the county of

Deer Lodge, and the revenues of the State of Montana,

and to escape taxation upon said note and mortgage,

and thus defraud the collection of taxes thfreupon.

That by reason of said note and mortgage being so exe-

cuted to said Rebecca McKinnon, the said A. C Mc-

Kinnon has from the day of its execution until the pres-

ent time avoided the payment of all taxes to the county

of Deer Lodge, and to the State of Montana upon said

note and mortgage.

Sixth.—Defendant alleges that the name of the said

complainant, Rebecca McKinnon, was used in said note

and mortgage, solely for the purpose of enabling the

said A. 0. McKinnon, to so, as aforesaid, defraud the

revenue of the county of Deer Lodge and to defraud the^

revenue of the Sitate of Montana, and to escape taxa-
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tion upon said uote and mortgage, and defendant alleges

that by reason of said note and mortgage having been

so executed as aforesaid, in the name of the said Re*

becca McKinnon, a nonresident of the State of Montana,

the said note and mortgage was not listed for taxation

v\ithin the county of Deer Lodge and State of Montana,

for the years IDOO, 1901, 1902 and 1903, and neither the

said note nor the said mortgage were taxed, nor was

any tax paid upon the said note or mortgage or either

of them for the said years or either of them, and the

said note and mortgage, or note or mortgage have not

been listed for taxation within the county of Deer Lodge

and State of Montana, for the year 1904, uor for any

other year since the execution thereof.

Seventh.—Defendant alleges that by reason of the

foregoing facts that the said note and mortgage was,

at the time of the execution thereof, and each are now,

null and void, and of not effect.

Wherefore, defendant having thus fully made answer

to said bill, prays that the said note and mortgage may

be declared null and void; that the bill of the complain-

ant be dismissed, and for such further relief as to the

court may seem meet and just in the premises.

W. B. KODGEES,
Of Anaconda, Montana,

H. W. RODGERS,
Of Anaconda, Montana,

Solicitors and of Counsel for Defendant, Edna R. Water-

bury.

EDNA R. WATERBURY,
Defendant.
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[Eindorsed] : Cop3^ No. 246. United States Circuit

Court, Ninth Circuit, District of Montana, Rebecca

McKinnan, Complainant, vs. Edna R. Waterbury et al..

Defendants. In Equity. Answer of Defendant, Edna

R. Waterbury. Filed and entered Aug. 2Tth, 1904.

Geo. W. Sproule, Clerk. By F. H. Drake, Deputy.

And thereafter, to wit, on the 3d day of September, 1904,

the answer of defendants, J. W. James and H, W.

Rodgers, was filed herein, which said answer is en-

tered of final record as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit, Dis-

trict of Montana.

rE'Bect;a McKInnon,

Complainant,

VSL

EDNA R. WATERBURY, JOHN W.

JAMES and H. W. RODGERS,

Defendants.

Answer of John W. James and H. W. Rodgers.

These defendants, John W. James and H. W. Rodgers,

answering for themselves and on their own behalf alone,

and reserving to themselves all benefits of exceptions

to the manifold errors and inconsistencies in said bill

of complaint for answer thereto or unto so much or such

part thereof as they are advised it is material for them

to make answer unto^ answer and say:
'



20 Edna R. Watcrhury vs.

I. That at tlie time of the commencement of this

suit they hehl a mortgage upon lots Nos. 1 and 2 in block

numbered 55, all situate and being in the city of Ana-

conda, county of Deer Lodge and State of Montana, and

being a portion of the property described in complain-

ants' bill of complaint.

II. That said mortgage was executed and delivered

to them by the said Edna Rl. Waterbury as security for

the payment of a certain i)romissory note, executed

by the said Edna R. Waterbury to these defendants for

the sum of three thousand dollars, together with inter-

est at the rate of 10% per anmum, and which said mort-

gage was duly recorded in the office of the county clerk

and recorder, county of Deer Lodge, State of Montana,

on June 29lh, 1904, in Book 4 of Mortgages, page 165.

III. That since the commencement of this suit and

the filing of the bill of complaint of the complainant,

to wit, on the 31st day of August, 1904, the said note

was fully paid settled, satisfied, and discharged by the

said Edna R. Waterbury and the said mortgage was

fully settled, paid and discharged by the said Edna R.

Yv^aterburj^ and that these defendants have no further

interest in the said note and mortgage, and that on

said 31st day of August, 1904, they duly satisfied said

mortgage of record in the county clerk's office in the

county of Deer Lodge, as provided by the laws of the

State of Montana, and that they have no interest there-

in and no lien upon any of the property described in com-

plainants' bl^l of complaint.
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IV. These defendants say that they have not now,

either jointly or severally, neither do they claim or pre-

tend ito have or claim any interest or lien, by mortgage

or otherwise, upon the property described in complain-

ant's bill of, complaint nor any real estate belonging to

the said Edna E. Waterbury.

V. These defendants do therefore disclaim all right,

title and interest whatsoever by means of mortgage or

otherwise, unto any part or portion of the property of

the isiaid Edna R. Waterbury described in complainant's

bill of complaint, and mentioned in the mortgage at-

tached thereto as an exhibit; all of which matters and

things these defendants are ready to maintain and prove

as this Honorable Court shall award, and hereby pray

to be hence dismissed with their costs and charges in

this behalf most wrongfully expended.

W. B. RODGERS,

Of Anaconda, Mont.,

Solicitor and Counsel for Defendants.

H. W. RODGERS and

JOHN W. JAMES,

J. W. JAMES,

H. W. RODGERS.

[Endorsed]: Title of Court and Cause. Answer of

Defendants Rodgersi and James. Filed and entered

Sept. 3, '1'904. Geo. W. Sproule, Clerk. By F. H. Drake,

Deputy Clerk.



-S P^lna 7?. Watcrhnry vfi.

And thereafter, to wit, on the 6th day of September, 1904,

exceptions to the answer of defendant Edna R. Water-
bury were filed herein, which said exceptions are en-

tered of final record as follows, to Avit

:

/;/ ihc Circuit Court of the United States, mntli Circidt,

District of Montana.

REBECCA McKIKNON, \

Complainant,

vs.

EDNA R. WATERBURY, JOHN W.

JAMES and H. W. RODGERS, \

Defendants. /

Exceptions to Answer of Defendant Edna R. Waterbury.

Exceptions for impertinence and scandal taken by the

above-named complainant, Rebecca McKinnon, to sepa-

rate answer of the defendant Edna R. Waterbury, filed in

this cause on the 29th day of August, 1904.

First Exception. The complainant hereby excepts to

all that portion of paragraph first of said answer begin-

ning Avith the words "But defendant alleges," line 17,

page 1, of said answer, and ending with the words, "here-

inafter more fully set out,'' line 24, page 1, of said answer,

for that the whole of said portion of said paragraph first

is impertinent and does not state any facts constituting

or tending to constitute a defense to complainant's cause

of action.

Second Exception. Complainant excepts to all of that

portion of the second paragraph in said answer contained,
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beginning with the words "and defendant alleges," on line

4, page 2 of said answer, and ending with the words

"set out," line 9 of page 2, of said answer, for that all

of said portion of said second paragraph of said answer

is impertinent and does not state any facts constituting

or tending to constitute any defense to complainant's

cause of action.

Third Exception. And complainant hereby excepts to

all of that portion of the said answer of said defendant,

which is plead therein as a "further defense" to com-

plainant's bill of complaint, being that ]>ortion of said

answer, beginning at line 24, page 3 of said answer, all

of page 4 of said answer, all of page 5 of said answer,

and down to and including line 8, page 6 of said answer,

being all that jwrtion of said answer attempted to be

plead as a "further defense" to complainant's cause of

action, for that all of said "further defense" or portion

of said answer is impertinent and does not state any facts

constituting or tending to constitute a defense to com-

plainants cause of action, and for that all of said portion

of said answer is scandalous.

In all which particulars this exceptant excepts to said

portions of said answer as impertinent and as scandalous,

and humbly insists that the said impertinent and scandal-

ous matters ought to be expunged therefrom.

W. H. TRIPPETT,

Of Anaconda, Montana,

And J. F. FORBIS and

L. O. EVANS,
Of Butte, Montana,

Solicitors and of Counsel for Complainant.
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Service of the foregoinj; exceptions by copy is hereby

acknowledged this 30th day of August, 1904.

W. B. RODGERS,

H. W. RODGERS,

Solicitors for Deft., Edna R. Waterbury.

[Endorsed] : Title of Court and Cause, Exceptions to

Answer of Deft. Edna R. TN'aterbury. Filed and Entered

Sept. 6. 1904. Geo. W. Sproule, Clerk. By F. H. Drake,

Deputy Clerk.

And thereafter, to wit, on the 13th day of March, 1905, an

order was duly entered sustaining exceptions herein,

which said order is entered of final record as follows,

to wit:

Circuit Court of the United States, Ninth Circuit, District

of Montana.

In Open Court. March 13th, 1905.

REBECCA McKIXXON,

vs. ) No. 216.

EDNA R. WATERBURY et al.

Order Sustaining Exceptions.

This cause heretofore submitted to the Court upon ex-

ceptions to the answers herein came on regularly at this

time for the judgment and decision of the Court, and after

due consideration it is ordered that said exceptions be, and

they are hereby, sustained.
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And thereafter, to wit, on the 13th day of March, 1905, a

memorandum opinion was filed herein, which said

opinion is in the words and figures following, to wit:

In the Circuit Court of the United States^ Ninth Circuity

District of Montana.

REBECCA McKINNON, \

~1VS.

EDNA R. WATERBURY, JOHN W. I

JAMES and H. W. RODGERS,
j

Defendants.

Memorandum Opinion.

This is an action by Rebecca McKinnon, a resident and

citizen of Canada, against Edna R. Waterbury, John W.

James and H. W. Rodgers, residents and citizens of the

State of Montana.

The bill is brought to foreclose a mortgage executed on

March 23d, 1900, by Edna R. Waterbury, conditioned for

the payment of the sum of five thousand five hundred

dollars and interest, according to a certain promissory

note, to secure which the mortgage was executed.

Complainant alleges that the interest on the note has

been paid by the defendant up to December 23d, 1903, but

that no part of the principal has been paid and that the

defendant is in default. The prayer is that a receiver be

appointed to collect the rents and profits, and that the

mortgage be foreclosed, and that the usual decree for
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sale be made, and that the interests of the defendants

James and Rodgers, if any they have, be declared subse-

quent to the plaintiff's mortgage.

The defendant, Edna R. Waterbury, for answer, admits

signing the note described in the complaint, but denies

that there Avas any consideration therefor passing from

the said defendant to the said complainant ; and she avers

that the real par-ty in interest, and the person to whom

the note was in fact made, executed and delivered and

who is now the owner of the same is one A. O. McKinnon,

who was at the time of the execution of the note, and

still is, a resident of the State of Montana, Defendant

admits that she signed the mortgage described in the com-

plaint, but denies the delivery of the said mortgage to

the complainant, and avers that it was without considera-

tion from complainant to defendant, and that the real

party to interest, and the person to whom the said mort-

gage was in fact made and delivered was the said A. C.

McKinnon. She admits the payment of interest to De-

cember 23, 1903, but denies that the principal remains due

and unpaid to the complainant; denies that the complain-

ant is now or was the rightful owner and holder of the

promissory note or mortgage. She admits that she has

not kept the prox)erty insured as provided by the terms

of the mortgage, but denies that complainant was obliged

to pay any sums out as insurance. She denies that the

property is insufficient to discharge the indebtedness sued

for, or that a receiver is necessary. For a further defense

she sets forth that the defendant, at the time of the execu-

tion of the mortgage, and now, is a resident of Canada;
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that the owner thereof, A. C. McKinnon was, at tlie time

of the execution of the mortgage and note, and was for a

long time thereafter, and up to May, 1903, a resident of

the State of Montana. She alleges that the consideration

of the said pretended note and mortgage, the principal

sum was the money and personal property of said A. C.

McKinnon, and was loaned to defendant upon his own ac-

count and that the complainant never had any interest

therein, or in the note and mortgage delivered to the

said A. C. McKinnon and that McKinnon was acting in

his own behalf and not as complainant's agent, and that

the loan was made for his own benefit. She alleges that

the said A. C. McKinnon directed the said note and

mortgage to be executed in the name of the said Rebecca

McKinnon, a nonresident of the State of Montana, for the

purpose of defrauding the revenues of the county of Deer

Lodge and of the State of Montana, and being so executed

to the said Rebecca McKinnon, the said A. C. McKinnon

has from the day of its execution avoided the payment of

all taxes to the county of Deer Lodge and to the State

of Montana upon said note and mortgage. She alleges

that the name of the complainant Rebecca McKinnon was

used in said note and mortgage solely for the purpose of

enabling the said A. C. McKinnon so to defraud the rev-

enues and escape taxation upon the note and mortgage,

and that there has been no assessment upon the note and

mortgage, up to 1903. Defendant prays that the note and

mortgage be declared null and void.

Complainant excepts to those parts of Edna Water-

bury's answer which plead that the complainant is not
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the real owner of the note and mortgage, and that the

mortgage was without consideration, and to the affirma-

tive defense set up by the defendant as impertinent and

scandalous.

In my judgment the doctrine of public policy cannot

be invoked by the defendant to discharge her from the

payment of her debt which is justly due. She has received

the full consideration of a contract which in itself did not

require the doing of anything wrong, and which was not

forbidden by the laws of the State.

We must not confuse the contract itself with a col-

lateral or incidental purpose of the mortgagee, which,

though wrong, yet should not be a bar to the enforce-

ment of the agreement of the parties.

Although the contract itself may have enabled the

plaintife to escape payment of taxes, still the intention

of the complainant formed no part of the consideration

and the law will not refuse enforcement.

I cannot agree with the argument that it becomes im-

possible to separate the taint surrounding the contract

from the contract itself; nor do I believe tbat it follows

that the Court, in enforcing the contract, affirms an il-

legal stipulation thereof.

The fallacy of this reason lies in regarding the pur-

pose of the mortgagee to evade taxation as an element

of the contract. >

In Hanauer vs. Doaue, 79 U. S. 342, after laying down

the principle that a contract tinctured with the vice of

giving aid and support to a rebellion against the United
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States could receive no sanction or countenance from

the courts, Justice Bradley uses this language: "Where

to draw the precise line between the cases in which the

vendor's knowledge of the purchaser's intent to make an

unlawful use of the goods will vitiate the contract, and

those in which it will not, may be diflftcult. Perhaps it

cannot be done by exact definition. The whole doctrine

of avoiding contracts for illegality and immorality is

founded on public policy. It is certainly contrary to

public policy to give the aid of the courts to a vendor

who knew that his goods were purchased, or to a lender

who knew that his money was borrowed, for the purpose

of being employed in the commission of a criminal act,

injurious to society or to any of its members."

A mortgagor who knows that his money is borrowed

for the purpose of being employed in the commission of

a criminal act cannot appeal to the courts to enforce

the contract upon the ground of public policy. But the

principal, as stated, contemplates that the loan be made

for the purpose of employment in the commission of a

wrong. If, for example, the borrow^er in this case se-

cured the loan to enable her to start a gambling-house,

and the lender knew of it, the contract would not be en-

forced, the ground in such a case being that the lender,

having knowledge of the illegal end in view, will be

deemed to have aided the illegal object at the time he

made the contract. But that is not this case; for here

there was no purpose to use the money for an unlawful

purpose or for an illegal end.
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The OTrner of the note may be dealt with for having

failed to pay taxes due to the State, but the mortgage

debt is a valid one between the parties and may be en-

forced.

Hanover Nat. Bank vs. First Nat. Bank, 109 Fed.

421.

Crowns vs. Forest Land Co. (Wisconsin), 74 North-

western Eep. 546.

Nichols vs. Weed Sewing Machine Co., 27 Hun, 200.

Jones on Mortgages, sec. 619.

Callicut vs. Allen (Indiana), 67 Northeastern Rep.

196.

The exceptions to the answer of the defendant are

sustained.

WILLIAM H. HUNT,

Judge.

[Endorsed] : Title of Court and Cause. Memorandum

opinion. Filed and entered March 13th, 1905. Geo. W.

Sproule, Clerk.
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And thereafter, to wit, on the 20th day of March, 1905,

replication to separate answer of Edna E. Water-

bury was filed herein, which said replication is en-

tered of final record as follows, to wit:

In the Circuit Court of the United States, JSlinth Circuit,

District df Montana.

REBECCA McKINNON,

Complainant,

TS.

No. 246.

EDNA R. WATERBURY, JOHN W.

JAMES, and H. W. RODOERS,

Defendants.

Replication to Separate Answer of Edna R. Waterbury.

This replicant, Rebecca McKiunon, saving and reserv-

ing to herself all and all manner of advantages of ex-

ception which may be had and taken to the manifold

errors, uncertainties and insufficiencies of the separate

answer of the defendant, Edna R. Waterbury for repli-

cation thereunto saith, that she doth and will aver,

maintain and prove her said bill to be true, certain and

sufficient in the law to be answered unto by the said

defendant, and that the separate answer of the said de-

fendant is very uncertain, evasive and insufficient in law
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to be replied unto by this replicant; without that, that

any other matter or thing in the said separate answer

contained, material or effectual in the law to be replied

unto, and not herein and hereby well and sufficiently

replied unto, confessed or avoided, traversed, or denied,

is true; all which matters and things this replicant is

ready to aver, maintain and prove as this Honorable

Court shall direct and humbly prays as in and her said

bill she hath already praj ed.

W. H. TRIPPETT,

Of Anaconda, Montana, and

' JOHN F. FORBIS and

L. O. EVANS,

Of Butte, Montana,

Bolicitors and of Counsel for Complainant.

Service of the foregoing replication, by copy, is hereby

admitted this day of March, 1905.

Solicitors for Defendant, Edna R. Waterbury.

[Endorsed] : Title of Court and Cause. Replication to

Separate Answer of Edna R. Waterbury. Filed and en-

tered March 20th, 1905. Geo. W. Sproule, Clerk. By F.

H. Drake, Deputy.
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And thereafter, to wit, on the 10th day of November,

1905, a final decree was entered herein, which said

decree is entered of final record as follows, to wit:

In the Circtiit .Court op the United States, Nvith Circuit,

District of Montana.

REBECCA M'cKINXON,

Complain:mt,

vs.

Xo. 246.

EDNA R. WATERBURY, JOHN W
JAMES, and H. W. RODGERS,

Defendants, i

Decree.

This cause came on to be heard at this term, on this

10th day of November, 1905, and was argued by counsel,

and thereupon, upon consideration thereof, it was or-

dered, adjudged and decreed as follows, viz:

It is ordered, adjudged and decreed that there is now

due to the complainant from the defendant, Edna R.

Waterbury, for principal, interest, insurance payments

and interest thereon upon the debt and mortgage, men-

tioned and set forth in complainant's bill of complaint,

the sum of |6,627.10, together with a reasonable attorney

fee to be paid to the solicitor for complainant, for the

foreclosure of the said mortgage, which said attorney

fee is adjudged and fixed at the sum of ^500.00; and that

complainant have and recover said principal sum, to-

gether with the said sum of $500.00, as attorney fee, of



40 Edna R. Watcrhury vs.

and from the defendant, Edna R. Waterbury, together

with costs of this action.

It is further ordered, adjudged and decreed that all

and singular the mortgaged premises mentioned in the

said bill of complaint, and hereinafter more particularly

described, or so much thereof as may be sufficient to

raise the amount due the complainant for the principal,

attorney fee and costs of suit, as above adjudged, and

expenses of sale, and which may be sold separately

without material injury to the parties interested be sold

at i^ublic auction by the United States Marshal for the

District of Montana; that the said sale be made at the

courthouse of the county of Deer Lodge, in the city of

Anaconda, in the State of Montana, in which cit^-, county

and State the said property is situated; that the said

marshal give public notice of the time and place of such

sale, by publication of notice of such proposed sale, at

least once a week for at least four weeks prior to such

sale, in at least one newspaper printed regularly, issued

and having a general circulation in the county of Deer

Lodge, and State of Montana, where the said real estate

is situated, said notice shall be according to the course

and practice of this court, and of the Courts of the State

of Montana, relative to sales of real estate under execu-

tion, and said notice shall describe the real estate to be

sold; that the complainant, or any of the other parties

to this action, may become the purchaser at said sale;

that the said marshal issue to the purchaser a certificate

of such sale, and that after the time allowed by law for

redemption has expired, and no redemption has been
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made from such sale, that the said marshal execute a

deed to the purchaser or purchasers of the mortgaged

premises on the said sale.

That the said marshal out of the proceeds of said sale,

retain his fees, disbursements and commission and pay

to the attorneys of complainant, or her solicitors, of said

proceeds, her costs in this suit taxed at the sum of |37.55,

and the sum of |500.00 provided by the said mortgage,

and allowed by this Court as counsel fees of foreclosure,

and also the sum of |6,627.10, the same being the amounts

so found due as aforesaid, with interest thereon at the

rate of eight per cent per annum from the date of this

decree, or so much thereof as the said proceeds of sale

will pay of the same.

And it is further ordered, adjudged and decreed that

the defendants, Edna R. Waterbury, John W. James and

H. W. Rodgers, and all persons claiming by, through or

under them or either of them, be forever barred and fore-

closed from all equity of redemption and claim of, in and

to the said mortgaged premises or property, or any part

thereof, from and after the delivery of the said marshal's

deed.

It is further ordered, adjudged and decreed that the

purchaser or purchasers of such mortgaged premises, af-

ter such mortgage sale be let into the possession thereof;

that any of the parties to this action who may be in the

possession of the said premises, or any part thereof, or

any person who, since the commencement of said action,

has come into the said action, under them or either of

them^ deliver possession thereof, to such purchaser or
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purchasers, on production of the marshal's deed for such

premises or any part thereof.

And it is further ordered, adjudged and decreed that

if the moneys arising from said sale, shall be insufficient

to pay the amounts so found due to the complainant as

above stated, with interest, attorney's fee, costs and ex-

penses of sale as aforesaid, the marshal shall specify the

amount of such deficiency and balance due the complain-

ant in his returns of said sale, and that on the coming

in of the said return the said defendant, Edna K. Water-

bury, who is personally liable for the payment of the

same, shall pay to the said complainant, the amount of

such deficiency and judgment with interest thereon at

the rate of eight per cent per annum from the date of

the said last-mentioned return and judgment, and that

the clerk of this court, enter and docket a judgment

against said defendant, Edna E. Waterbury, for said

deficiency, and that complainant have execution therefor.

The particular description and boundaries of the prop-

erty authorized and directed to be sold under and by vir-

tue of this decree, are as follows, to wit

:

Lot number sixteen (16) in block numbered twenty-

eight (28).

Lot number two (2) in block numbered forty (40).

Lots numbered one (1) and two (2) in block num-

bered fifty-five (55).

All situated in the town (now city), of Anaconda,

county of Deer Lodge, State of Montana, all of the said

lots and blocks being numbered according to the plat

and survey of said town on file in the office of the county



Rebecca McKinnon. 43

recorder of said Deer Lodge County, to which reference

is hereby made for further description of the said proper-

ties hereby covered.

This November 10th, 1905.

WILLIAM H. HUNT,

Judge.

Filed and entered November 10th, 1905. Geo. W.

Sproule, Clerk.

Certificate to Judgment-Roll.

Whereupon said pleadings, i^roeess, order and final de-

cree are entered of final record according to the law and

practice of this Court.

Witness my hand and the seal of said Court at Butte,

Montana, this 10th day of November, 1905.

[Seal] GEO. W\ SPROULE,

Clerk.

F. H. Drake,

Deputy Clerk.
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And thereafter, to wit, on the 21st day of December, 1905,

a petition for allowance of appeal and order granting

tlie same was duly filed herein, which said petition

and order are entered of record as follows, to wit:

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

REBECCA McKINXON, V

Complainant, I

vs. I

\ No. 246.

EDNA R. WATERBURY, JOHN W.(

JAMES and H. W. ROGERS,

\
Defendants.

Petition for Allowance of Appeal and Order Granting the

Same.

The above-named appellant, Edna R. Waterbury, con-

ceiving herself aggrieved by the decree entered herein on

or about the 10th day of November, 1905, does hereby ap-

peal from the said decree to the United States Circuit

Court of Appeals for the Ninth Circuit, and prays that her

appeal may be allowed; and that a transcript of the rec-

ord, proceedings and papers upon which said decree was

made, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Circuit.

Dated this 21st Cv<i\ of December, 1905.

JOHN A. SHELTON,

Solicitor for Defendant, Edna R. Waterbury, Appellant.
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Order.

And noAV, to wit, on the 21st day of December, 1905, it

is hereby ordered that the above appeal be allowed as

prayed for.

WM. H. HUNT,

United States District Judge.

[Endorsed] : Title of Court and Cause. Petition for

Allowance of Appeal and Order Granting Same. Filed

and Entered Dec. 21, 1905. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 21st day of December, 1905,

assignment of errors was filed herein which is as

follows, to wit:

In the Circuit Court of the United Spates, Nijith Circuit,

District of Montana.

REBECCA McKINNON,
Complainant,

vs.

No. 246.

EDNA R. WATERBURY, JOHN W.

JAMES, and H. W. RODGERS,

Defendants.^

Assignment of Errors and Prayer for Reversal.

The United States Circuit Court for the District of

Montana, v.hich entered a decree in favor of the complain-

ant and against the defendant, Edna R. Waterbury, erred

as follows:
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First.—In siistaininfj the complainant's exception No.

1 to the answer of the said defendant.

Second.—In sustaining complainant's exception No. 2

to tlio answer of the said defendant.

Third.—In sustaining complainant's exception No. 3 to

the answer of the said defendant.

Fourth.—In deciding that the fact that the complain-

ant was not the owner of the note and mortgage sued upon

did not constitute a defense to tlie complainant's alleged

cause of action.

Fifth.—In deciding that the fact, that the complainant

was not the holder of the note and mortgage sued upon,

did not constitute a defense to the complainant's alleged

cause of action.

Sixth.—In deciding that the fact that the note and

mortgage sued upon were never delivered by the defend-

ant to the complainant did not constitute a defense to

the complainant's alleged cause of action.

Seventh.—In deciding that the fact that the said note

and mortgage were without any consideration whatever

passing from the complainant to the defendant did not

constitute a defense to the complainant's alleged cause of

action.

Eighth.—In deciding that the fact that one A. C. Mc-

Kinnon, who was at all times mentioned in the complaint

a resident of the county of Deer Lodge and State of Mon-

tana, was in reality the owner and holder of the note and

mortgage sued upon, and that the whole consideration

therefor passed from the said A. C. McKinnon to the said
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defendant; and that the said A. C. McKinnon caused the

said note and mortgage to be made in the name of the

complainant, who was then and there a resident of the

town of Wallaceburg, province of Ontario, Dominion of

Canada, for the purpose of avoiding taxation upon said

note and mortgage, and of defrauding the revenue laws

of the State of Montana and county of Deer Lodge; that

he thereby did in fact fraudulently avoid the said revenue

laws, did not nor did any of said facts constitute a defense

to the complainant's alleged cause of action.

Ninth.—In deciding that the fact that the said note

and mortgage were in fact owned and held by one A. C.

McKinnon, who was a resident of the county of Deer

Lodge and State of Montana at all times mentioned in the

bill of complaint, and that he caused the same to be made

in the name of the complainant, who was at all of such

times a citizen and resident of the province of Ontario,

Dominion of Canada, in violation of the laws of the State

of Montana, and for the purpose of avoiding such laws

and evading the liability of the said A. C. McKinnon to

pay taxes upon the said note and mortgage did not con-

stitute a defense to the complainant's alleged cause of ac-

tion.

Tenth.—In deciding that the said Court had jurisdic-

tion of the said cause of action, notwithstanding the fact

that the real owner and holder of the said note and mort-

gage was a resident and citizen of the State of Montana,

of which State the said defendant was a resident and citi-

zen.
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Eleventh.—In deciding in favor of the complainant and

against the said defendant.

Twelfth,—In ordering a decree in favor of the com-

plainant and against the said defendant.

Thirteenth,—In failing to make or file special findings

of fact herein.

Fourteenth.—In making and entering a decree in favor

of the complainant.

In order that the foregoing assignment of errors may be

and appear of record, the defendant Edna R. Waterbury

presents the same to the Court, and prays that such dis-

position be made thereof as is in accordance with law and

the statute of the United States in such cases made and

provided.

Defendant Edna E. Waterbury prays a reversal of the

decretal order, and of the decree made and entered by the

said court.

JOHN A. SHELTON,

Solicitor for Defendant, Edna K. Waterbury.

Due service of the above and foregoing assignment of

errors and prayer for reversal, by copy thereof, admitted

this 21st day of December, 1905.

FOEBIS & EVANS,

Solicitors for Complainant.

[Endorsed] : Title of Court and Cause ; Assignment of

Errors and Prayer for Eeversal. Filed and Entered Dec.

21, 1905. Geo. W. Sproule, aerk. By F. H. Drake,

Deputy Clerk.
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And thereafter, to wit, on the 21st clay of December,

1905, an order fixing amount of bond on appeal was

duly made and entered, which said order is entered

of record as follows, to wit:

In tlw Circuit Court o/ tJie United States, Ninth Circuity

District of Montana.

BEBEOOA McKINNON,

Complainant,

VS.

No. 246.

bd:n'a r. waterbury, john w.

JAMES and H. W. ROGERS,

Defendants.

Order Fixing Amount of Bond on Appeal.

The defendant, Edna R. Waterbury, having- this day

filed her petition for an order allowing an appeal herein

from the decision and decree made and entered herein on

or about the 10th day of November, 1905, to the United

States Circuit Court of Appeals in and for the Ninth Cir-

cuit, together with an assignment of errors within due

time; and also praying that an order be made fixing the

amount of security which defendant, Edna R. Water-

bury, shall give and furnish upon said appeal; and said

petition having this day been allowed:

Now, therefore, it is ordered that said bond on ap-

peal shall be fixed in the sum of |300.00; the said bond

to be approved by the clerk of this court. The bond not

to be a supersedeas.
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Dated this 21st day of December, l^WS.

WM. H. HUNT,

Judge.

[Endorsed]: Title of Court and Cause. Order Fixing

Amount of Bond on Appeal. Filed and entered Dec.

21, 1905. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 22d day of December,

1905, bond on appeal was duly approved and filed,

which said bond is entered of record as follows, to

wit:

In the Circuit Court of the United States, Ninth Circuit,

[ District oj/! Montana.

REBECCA McKINNON, i

Complainant,
j

vs. /

No. 216.

EDNA R. WATERBURY, JOHN W.

JAMES and H. W. ROOERS,

Defendants.

Bond on Appeal. )

Know all men by these presents, that we, Edna R.

Waterbury, as principal, and H. J. Allen, and Geo. W.

Peterson, as sureties, are held and firmly bound unto

Rebecca McKinnon in "the full and just sum of three

hundred dollars, to be paid to said Rebecca McKinnon,

her attorneys, executors, administrators or assigns, to

which payment, well and truly to be made, we bind our-
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selves, our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this 21st day of De-

cember, in the year of our Lord one thousand nine hun-

dred and five.

Whereas, lately at a session of the Circuit Court of

the United States, for the District of Montana, in a suit

pending in said court between the said Rebecca McKin-

non, complainant, and Edna R. Waterbury, John W.

James and H. W. Rogers, defendants, a decree was ren-

dered against the said Edna R. Waterbury, and the said

Edna R. Waterbury, having obtained from said Court

an order allowing an appeal to the United States Cir-

cuit Court of Appeals to reverse the decree of the afore-

said suit, and a citation directed to the said Rebecca

McKinnon is about to be issued citing and admonishing

her to be and appear at the United States Circuit Court

of Appeals, for the Ninth Circuit, to be holden at San

Francisco, California.

Now, the condition of the above obligation is such

that if the said Edna R. Waterbury shall prosecute her

said appeal to effect, and shall answer all damages and

costs that may be awarded against her, if she fail to

make her plea good, then the above obligation to be

void; otherwise, to remain in full force and virtue.

EDNA R. WATERBURY. [Seal]

H. J. ALLEN. [Seal]

GEO. W. PETERSON. [Seal]
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United States of America,

State of Montana,

County of Deer Lodge,—ss.

H. J. Allen and Geo. W. Peterson, being first duly

sworn, each for himself deposes and says: That he is a

resident and freeholder of Deer Lodge county, Montana,

and is worth the amount in the above and foregoing ob-

ligation specified as the penalty thereof, over and above

all his just debts and obligations, and exclusive of proj^

erty by law exempt from execution.

H. J. ALLEN.

GEO. W. PETERSON.

Subscribed iind sworn to before me this 22d day of De-

cember, 1905.

[Seal] JOHN W. JAMES,

Notary Public in and for Deer Lodge County, Montana,

[Endorsed]: Title of Court and Cause. Bond. The

Within Bond Approved and Filed this 22d day of De-

cember. 1905. Geo. W. Sproule, Clerk. Filed and En-

tered Dec. 22d, 1905. Geo. W. Sproule, Clerk. By F.

H. Drake, Deputy Clerk.
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And thereafter, to wit, on the 22d day of December, 1905,

a citation duly issued herein, which said citation is

in the words and figures following, to wit:

Citation.

UNITED STATES OF A31ERIOA —ss.

The President of the United States, to Rebecca McKin-

non, Greeting:

You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of xippeals for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, on the 21st day of Janu-

ary, lO'OG, pursuant to the appeal filed in the clerk's

office of the Circuit Court of the United States, for the

District of Montana, wherein, Rebecca McKinnon as

appellee and Edna R. Yv'^aterbury is appellant and John

W. James and H. V\\ Rodgers are defendants, to show

cause, if any there be, why the decree in said appeal

mentioned should not be corrected and speedy justice

should not be done to the parties on that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 22d day of De-

cember, 1905, and of the Independence of the United

States, (the 130th.

WILLIAM H. HUNT,

United States District Judge.
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Due service of the above and foregoing citation by

copy thereof admitted this 23d day of December, 1905.

W. II. TRirPET and

FORBIS & EVANS,

Solicitors for Appellee.

[Endorsed]: Xo. 264. In the Circuit Court of the

United States, Ninth Circuit, District of Montana. Re-

becca McKinnon, Complainant, vs. Edna K. V^aterbury

et al.. Defendants. Citation. Filed and entered Dec.

23, 1905, 9:30 A. M. Geo. W. Sproule, Clerk. By F. H.

Drake, Deputy.

Clerk's Certificate to Transcript,

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, clerk of the United States Circuit

Court for the District of Montana, do hereby certify and

return to the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit, that the foregoing vol-

ume consisting of 66 pages, numbered consecutively

from 1 to 66, is a true and correct transcript of the

pleadings, orders, decree, and all proceedings had in

said cause, and of the whole thereof, as appears from

the original records and flies of said court in my pos-

sesion, and I do further certify and return that I have

annexed to said transcript and included within said

paging the original citation issued in said cause.
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I further certify that (the costs of the transcript of

record amount to the sum of thirty and 20/100' (|30.20)

dollars, and has been paid by the appellant.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said United States Circuit Court

for the District of Montana, at Helena, Montana, this

10th day of January, A'. D. 1906.

[Seal] GEO. W. SPEOULE,

Clerk.

[Endorsed]: No. 1297. United States Circuit Court

of Appeals for the Ninth Circuit. Edna K. Waterbury,

Appellant, vs. Rebecca McKinnon, Appellee. Transcript

of Record. Upon Appeal from the United States Cir-

cuit Court for the District of Montana.

Filed January 19, 1906.

F. D. MONCKTON,

Clerk.




